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Governments have promised on numerous occasions to find a solution to the

problem of waiting lists. Given the tendency to focus the debate on a

sociopolitical philosophy, it seems that governments have lost sight of the

urgency of taking concrete action. The courts are therefore the last line of

defencefor citizens. - Justice Deschamps, Chaoulli v. Québec (Procureur

général)’
|. Introduction
| have made a scholarly career of claiming that Canadian Charter?-based review of government
decision-making in relation to health care and other social and economic rightsis alegitimate
and valuable accountability mechanism, that can also promote the fundamental Charter goal of
substantive equality. As| argued in a discussion paper for the Romanow Commission on the
Future of Health Care in Canada:

Given the fundamental importance of health care to individual well-being and to

the welfare of society as awhole, Canadians should be confident that health care

decision making respects basic constitutional values and, in particular, the values

of security, dignity, and equality that are at the heart of the Canadian health care

system.®
Having been adirect participant in the Chaoulli* case, and now contemplating its immediate

political and potential longer-term health policy consequences, | am forced to wonder whether

my confidence in Charter review, at least of the type undertaken by the majority of the Court in



thisinstance, was ill-placed.

To beclear, | was counsel for the Charter Committee on Poverty Issues (CCPl) and the Canadian
Health Coalition (CHC) in their intervention before the Supreme Court in Chaoulli, and co-
counsel with Vincent Calderhead in CCPI/CHC' s response to Québec’ s application for astay in
the case.” The Appellantsin Chaoulli, Dr. Jacques Chaoulli and Mr. George Zéliotis, argued that
given serious delays within the publicly funded system, the prohibitions on private health
insurance under Québec’ s health and hospital insurance legislation® were unconstitutional. Their
supporting interveners, including Senator Michael Kirby and the members of his Standing
Senate Committee on Social Affairs, Science and Technology, a number of private health clinics
from British Columbia, and the Canadian Medical Association, argued that governments were
required to eliminate health care delays or allow private funding. Asthe Kirby Committee
declared: “governments can no longer have it both ways — they cannot fail to provide access to
medically necessary care in the publicly funded health care system and, at the same time, prevent
Canadians from acquiring those services through private means.”” In terms of remedy, the
Appellants’ supporting interveners unanimously endorsed the Appellants’ request that the state’s
single-payer monopoly be struck down. For their part, the Respondent Québec and Canadian
governments argued that the Charter did not include health care rights of the type being claimed
by the Appellants, and that the entire issue of health care funding was non-justiciable under
section 7 of the Charter. In the words of the Attorney General of Canada: “the measures at issue

are rooted in choices the appropriateness of which is not for a court to debate.”®



Asfor the CCPI/CHC, we asserted that the Charter does include health carerights. But,
contrary to the Appellants and their supporting interveners, and consistent with Canada' s
international commitments in relation to health and human rights, we argued that section 7
guarantees access to care without barriers based on ability to pay. To the extent that the
evidence in the case showed that the state' s single-payer monopoly was necessary to safeguard
that right, we maintained that Québec and other provinces’ legidlative restrictions on private
health insurance and funding — far from offending the Charter — represented a positive measure,

required by the Charter’ s guarantees of equality and security of the person.

Clearly, four of seven Supreme Court of Canada Justices disagreed with us. In her ruling for the
majority, Justice Deschamps found that Québec’ s prohibition on private health insurance, and
the resulting limits on Québeckers' ability to buy private care, violated the right to “life”,
“personal security” and “inviolability” under section 1 of the Québec Charter of Human Rights
and Freedoms.” She further concluded that the prohibition could not be justified in accordance
with “democratic values, public order and the general well-being of the citizens of Québec”,
pursuant to section 9.1 of the Québec Charter.*® Chief Justice McLachlin and Justices Major
and Bastarache agreed with Justice Deschamps that Québec’ s prohibition on private insurance
violated the Québec Charter.** They also found that, inasmuch as undue waiting times
threatened individual life and security of the person, the impugned provisions violated section 7
of the Canadian Charter.*® The majority characterized the restrictions on private insurance as
arbitrary measures, which were not in accordance with section 7 principles of fundamental

justice, and which could not be justified under section 1 of the Charter.™



The three dissenting Justices Binnie, LeBel and Fish, agreed with the Québec Superior Court and
Québec Court of Appeal that, in view of the objectives of Québec’s medicare regime: to ensure
access to health care governed by need, rather than by status or wealth, the prohibition on private
insurance was arational, versus an arbitrary, measure.* On that basis, they held that the
legidative provisions were in compliance with section 7 principles of fundamental justice and

were demonstrably justified under the Québec and Canadian Charters.™

What, specifically, is the problem with the Supreme Court’ s judgment in Chaoulli from the point
of view of accountability and substantive equality? And what might the decision’s ultimate

impact be on the future of health care rightsin Canada?

I1. Accountability in Chaoulli

In terms of accountability | have, as | suggested earlier, agued that the availability of Charter
review of health care decision-making, at both the individual treatment and broader health policy
and planning levels, represents an important accountability mechanism within the Canadian
health care system. However, for Charter review to operate effectively in this regard judges
must take seriously, and carry out with great care, their role of scrutinizing and weighing the

evidence put forward by the parties in these highly complex cases.*

In Chaoulli, the trial judge thoroughly assessed the evidence submitted both by the Appellants

Chaoulli and Zéliotis, and by the Respondent Québec and Canadian governments. Justice Piché



first considered the Appellants expert evidence, provided by several Québec medical specialists
in the fields of orthopaedics, ophthalmology, oncology and cardiology, who pointed to lengthy
waiting lists in the province; shortage of operating room time, hospital staff and equipment;
erratic decision-making and lack of planning within the publicly funded system.'” As Justice
Piché summarized it: “ Tous ces médecins ont témoigné sur les difficultés qu’'ils avaient, sur les
listes d’ attente trop longues, sur les délais d’ opération, sur les efforts qu’ils font atous les jours
pour tenter de régler les problémes, pour tenter de trouver des solutions au mangue de cohésion,

d  organisation et, disons-le, de vision du Régime de santé du Québec aujourd’ hui.”*®

Justice Piché went on to review the evidence submitted by the Québec and federal governments,
and especially that of American health policy expert Dr. Theodore Marmor, whom she quoted at
length. Dr. Marmor argued that allowing the development of a parallel private health insurance
system would lead to decreased public support for medicare and, most significantly, to aloss of
support from more affluent and thus politically influential groups most likely to exit the
system.”® Dr. Marmor aso pointed to the problems of unfair subsidies to the private system and
providers resulting from past and future public investment in hospital's, capital improvements,
and research; diversion of financial and human resources away from the public system; increased
government administrative costs required to regulate the private health insurance market;
advantaging of those able to afford and to secure private coverage; and increased health spending

overall, with no clear improvement in health outcomes.®



Other experts called by the Respondents cited the relative efficiency of the Canadian system,
with the lowest administrative costs among Organisation for Economic Co-operation and
Development (OECD) countries; the reality that rationing occursin all health care systems—in
the United States based on ability to pay, resulting in 39% of the population of that country
lacking health insurance coverage; the problem of “cream skimming” in two-tier systems, where
private providers “ siphon off high revenue patients and vigorously try to avoid providing care to
patient populations who are at financia risk”; and the overall contribution of the medicare

system to social cohesion in Canada.®*

Lastly, Justice Piché summarized the evidence of Dr. Edwin Coffey, a specialist in obstetrics-
gynaecology and an executive member of the Québec Medical Association, called by the
Appellants. Dr. Coffey argued, based on his own experience and areview of the situation in
other OECD countries, that prohibitions on private health insurance create a“unique and
outstanding disadvantage that handicaps the health system in Québec and Canada” and “have
contributed to the dysfunctional state of our present health system.”? Having earlier noted the
Appellant’s other experts' unwillingness to endorse the view that allowing parallel private care
would provide a solution to waiting times and other access problems,* Justice Piché concluded
that Dr. Coffey’s opinion on the advantages of allowing private funding was inconsistent with
the weight of expert evidence in the case. Assheput it: “le Dr. Coffey fait cavalier seul avec son

expertise et les conclusions auxquellesil arrive.” 2

Based on her review of the evidence, Justice Piché accepted the Appellants' claim that health



care waiting lists in the province were too long. In her view: “méme si ce n’est pas toujours une
guestion de vie ou de mort, tous les citoyens ont droit a recevoir les soins dont ils ont besoin, et
ce, dans les meilleurs délais.”® Not surprisingly, however, given the Appellants’ failureto
submit evidence on this point, Justice Piché did not find that the prohibition on private insurance
had an adverse impact on waiting times. Rather, the evidence she accepted suggested the
converse: that eliminating the ban on private insurance would, by diverting energy and resources
away from the public and into the private health care system, result in increased waiting times

for publicly funded care.?®

Based on this and the entirety of the evidence submitted by the parties, Justice Piché concluded
that Québec’ s prohibition on private insurance was necessary to protect the integrity and
viability of the public health care system upon which everyone, including those unable to pay for
care, rely. In her words: “Il ne faut pas jouer al’ autruche. L’ établissement d’ un systéme de
santé parallele privé aurait pour effet de menacer |’ intégrité, le bon fonctionnement ainsi que la
viabilité du systéme public.”" On the basis of these findings of fact, Justice Piché decided that
Québec’ s prohibition on private insurance accorded with section 7 principles of fundamental
justice and was ajustifiable limit on the Appellants’ health care rights under section 1 of the
Charter.® The Québec Court of Appea agreed with Justice Piché and dismissed Chaoulli and

Zéliotis appeal,* which amajority of the Supreme Court nevertheless allowed.

What evidence did Justice Deschamps and the other majority Justices rely upon to overturn

Justice Piché' s findings and decision on the relationship between the ban on private insurance



and waiting times, and on the impact of allowing private funding on the public health care

system? As| read their judgment, on none at all.*

Like the courts below, Justice Deschamps identified the central question raised in the appeal as
being whether Québec’ s prohibition on private health insurance was justified by the need to
preserve the integrity of the public system.®" Turning to the expert evidence at trial in relation to
the impact on the public system of aloss of support from those exiting the system if the ban on
private insurance was lifted, however, Justice Deschamps opined: “ The human reactions
described by the experts, many of whom came from outside Québec, do not appear to me to be
very convincing...”¥ Asfor the other harmful effects of allowing the development of a parallel
private insurance system, which Justice Piché found to have been proven, Justice Deschamps
concluded: “Once again, | am of the opinion that the reaction of some witnesses described is
highly unlikely in the Québec context.”* Noting that other provincial medicare plans do not
include a similar ban on private insurance,® and that other OECD nations had adopted a variety
of different measures to protect their public systems,* Justice Deschamps concluded, in direct
contradiction to Justice Piché€ sfindings at trial, that: “the choice of prohibiting private insurance

contractsis not justified by the evidence.”*

Chief Justice McLachlin’s decision is even more bereft of an evidentiary basis. Alluding briefly
to the Appellants' and Respondents’ arguments on the issue of whether Québec’ s ban on private
insurance was arbitrary, the Chief Justice dismissed the significance of the expert evidence

adduced at trial. As she put it: “To this point, we are confronted with competing but unproven



“common sense” arguments amounting to little more than assertions of belief.”*” Then,
following afive paragraph review of the experience of other OECD countries drawn from the
Kirby Committee's Interim Report,® the Chief Justice concurred with Justice Deschamps that:
“the evidence on the experience of other western democracies refutes the government’s
theoretical contention that a prohibition on private insurance is linked to maintaining quality

public health care.”*

Even more egregiously, since the Appellants led no evidence on this point, the Chief Justice
attributed waiting listsin the public system to the ban on private insurance and the government’s
single-payer monopoly. At the outset of her judgment she stated: “ This virtual monopoly, on the
evidence, resultsin delaysin treatment that adversely affect the citizen’ s security of the
person.”*® At the conclusion of her section 7 analysis she reiterated: “the denial of private
insurance subjects people to long waiting lists and negatively affects their security of the
person.”* Ironically, as noted above, the evidence accepted by Justice Piché at trial suggested
the opposite, that eliminating the ban on private insurance would in fact lead to longer waiting

times within the public system.*?

Justice Deschamp’ s insistence on the specificity of the Québec situation, and both her and Chief
Justice McLachlin’s cursory review of the comparative experience of other OECD countries,*
does not remove from the fact that the majority simply set aside the findings of fact made by the
trial judge. The mgjority dismissed the evidence accepted by Justice Piché about the impact of

the ban on private insurance on health care waiting times as well as her findings on the issue of



whether the prohibition on private insurance was necessary to protect the integrity of the
publicly funded system and its objective of ensuring equal access to health care services without
barriers based on ability to pay. On the accountability score, then, the majority judgment in

Chaoulli represents a clear and signal failure.

I11. Substantive Equality in Chaoulli
What about on the substantive equality measure: to what extent does the majority judgment in
Chaoulli promote the Charter and the Canadian health care system’ s equality objectives,

especially as these relate to the interests of |ess advantaged members of Canadian society?

In her judgment at trial, Justice Piché found that Québec’ s ban on private insurance was designed
to guarantee equal access to health care services for al Québeckers, and was motivated by
considerations of equality and human dignity. On that basis, she concluded that there was no
conflict between the impugned provisions and Canadian or Québec Charter values.** Whether
or not supported by the evidence, amajority of the Supreme Court disagreed with Justice Piché's
analysis, and held instead that the prohibition on private insurance violated rights to life and to
security of the person under the Québec and Canadian Charters. People are languishing and
indeed some are dying on health care waiting lists, the majority found. Asthe Chief Justice
affirmed: “Inevitably, where patients have life-threatening conditions, some will die because of
undue delay in awaiting surgery.”* Or, as Justice Deschamps portrayed the situation: “Some
patients die as aresult of long waits for treatment in the public system when they could have

gained prompt access to care in the private sector. Wereit not for s. 11 HOIA and s. 15 HEIA,
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they could buy private insurance and receive care in the private sector.”*® The appropriate
response under the circumstances, the majority found, was to strike down the ban on private

insurance.

The result of the majority’ s reasoning and choice of remedy in Chaoulli is that those with the
ability to pay, and who otherwise qualify, can buy health insurance and care outside the public
system. Those who are |eft however: those who lack the financial means, who are already ill, or
who are disabled, and who can’'t therefore obtain private insurance, are effectively denied a
remedy to the rights violation that the majority so fervently decried. They, in short, are left to
languish and die on public waiting lists. At best, the majority’ s remedy is an under-inclusive
one, enabling only those relatively advantaged individuals who qualify for and are able to afford
private insurance, to jump the public queue. At worse, striking down the ban on private
insurance will, as the evidence accepted by Justice Piché at trial warned, cause significant harm

to the public system, upon which everyone elserelies.

Even if the majority was correct in its skepticism about the adverse effects of legalizing private
insurance, by endorsing aright to health care that is contingent on ability to pay, rather than on
medical need, the mgjority’s remedial approach is directly at odds with the underlying equality-
based premises of the Canadian medicare system. Commissioner Roy Romanow described these
principlesin the following terms, in his Final Report: “ our tax-funded, universal health care
system provides akind of “double-solidarity.” It provides equity of funding between the “have’

and “have-nots” in our society and it also provides equity between the healthy and the sick.”*’
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Inits 1997 report, the National Forum on Health put it more succinctly: “ The public ... [has] an
abiding sense of the values of fairness and equality and do not want to see a health care system
in which the rich are treated differently from the poor.”* The majority judgment in Chaoulli
failed entirely to take into account the degree to which the publicly funded health care system
reflects and promotes these fundamental equality objectives. Asthe minority put it:

Taking the good with the bad, the Final Kirby Report recommended continuation

of asingle-tier health system (as did the Romanow Report) ... our colleagues

extracts of some of the tour d’ horizon data published in the Interim Kirby Report

do not displace the conclusion of thetrial judge, et aone the conclusion of the

Kirby Report itself. Apart from everything else, it leaves out of consideration the

commitment in principle in this country to health care based on need, not wealth

or status, as set out in the Canada Health Act.*
What is more, the majority’ s decision in Chaoulli, while referring to the comparative experience
of other OECD nations, totally ignores the international law framework relating to health and
human rights.® Thislegal framework includes commitments made by Canada and other States
parties under the International Covenant on Civil and Political Rights (ICCPR)>! and under the
International Covenant on Economic, Social and Cultural Rights (ICESCR)** — both treaties
ratified by Canada, with the approval of the provinces, in 1976. In particular, Article 12(1) of
the ICESCR recognizes “the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health.” Article 12(2)(d) of the ICESCR sets out Canada and other State

parties’ obligationsto take all steps necessary for “the creation of conditions which would assure

to all medical service and medical attention in the event of sickness.”

More significantly, as relates to the majority decision in Chaoulli, Article 2(2) of the ICESCR

requires governments to ensure that the right to health is enjoyed “without discrimination” and,
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in particular, without discrimination based on “social origin, property, birth or other status.” In
similar terms, under Article 26 of the ICCPR, Canada and other State parties must ensure that all
persons enjoy the “right to life”, under Article 6(1) of the ICCPR, without discrimination based
on “social origin, property, birth or other status.” Asthe United Nations Committee on
Economic, Social and Cultural Rights, which monitors compliance with the ICESCR, explains:
“Health facilities, goods and services must be accessible to all, especially the most vulnerable or
marginalized sections of the population, in law and in fact, without discrimination on any of the
prohibited grounds.” > The majority’ s reasoning and remedial order in Chaoulli, which
recognizes the health care rights only of the advantaged, and which ignores the rights of those
who, by reason of poverty, chronic illness or disability, are forced to rely exclusively on the
public system, is profoundly at odds with right to life, right to health, and equality guarantees set

out under both the ICCPR and the ICESCR.

Finally, the mgjority judgment in Chaoulli violates Québec and Canadian Charter equality rights
principles themselves. Section 10 of the Québec Charter explicitly prohibits discrimination
based on social condition or disability.> In its section 15 Canadian Charter caselaw, the
Supreme Court has promoted a contextual analysis of impugned government measures, that takes
into account the actual circumstances and needs of disadvantaged groups.” The majority’s
remedial order in Chaoulli, relying asit does on a notion of formal equality of accessto private
health insurance, is meaningless and ineffective for those who are poor, chronically ill, or
disabled. Interpreting the Québec and Canadian Chartersto open the door to private health

insurance does not guarantee equal enjoyment of the right to life or to security of the person for
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the poor and for those who are medically ineligible for private insurance. Rather, as Justice
Piché found at trial, such an approach directly undermines the health care rights of the less
advantaged. As Justice Delisle admonished at the Québec Court of Appeal:
Il ne faut pas inverser les principes en jeu pour, ainsi, rendre essentiel un droit
économique accessoire auquel, par ailleurs, les gens financiérement défavorisés
N’ auraient pas acces. Le droit fondamental en cause est celui de fournir atous un
régime public de protection de la santé, que les défenses édictées par les articles
[contestés] ont pour but de sauvegarder.>
In R. v. Edwards Books and Art Ltd., former Chief Justice Brian Dickson warned that: “In
interpreting and applying the Charter ... the courts must be cautious to ensure that it does not
simply become an instrument of better situated individualsto roll back legislation which has as
its object the improvement of the conditions of |ess advantaged persons.”’ This, as Justices
Binnie, LeBel and Fish inferred in their dissenting opinion,” is precisely the effect of the

majority judgment in Chaoulli. On the substantive equality score then, the Chaoulli decision

also represents a perverse and profoundly disappointing result.

V. Chaoulli and the Future of the Right to Health in Canada

Having been proven wrong in my initial Charter hopes and optimism, | am left to consider what
the longer-term implications of the Chaoulli decision might be for the health rights of those for
whom the magjority judgment decidedly failed to prove “the last line of defence’, and in

particular, for people living in poverty.

At apolitical level, the government of Québec has announced that Québec residents will be able

to purchase private health insurance for provincially insured services when the twelve month
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stay of the Chaoulli judgment expiresin June 2006.* Some of Premier Jean Charest’s
colleagues in other provinces will no doubt also claim that “the Supreme Court made me do it”
in relation to further privatisation of health care funding and delivery even though, strictly
speaking, the Court’ s split Canadian Charter judgment in Chaoulli did not. Alberta Premier
Ralph Klein, for example, has also indicated that his government is considering an expanded role
for private health insurance in Alberta, in order to “ensure that his province’ s approach to health
care remains consistent with the Supreme Court of Canada’s ruling” in Chaoulli.*®  In contrast
to this reaction, other political leaders have insisted that their governments stand behind and will
continue to invest all necessary resourcesin the single-payer system.** As Prime Minister Paul
Martin asserted during a Vancouver radio talk show shortly after the Chaoulli decision, referring
to the federal government’s promised infusion of $41 billion towards health care reform over the
next decade: “I don’'t believe in atwo-tier medicare system. What we're doing is putting our

money into strengthening the public health-care system.” %

Whether the political response to the
Supreme Court’ s decision is more health care privatisation or more acute health care spending,
however, the health rights of people living in poverty are arguably most at risk from the Chaoulli

fall-out.

In the current neo-liberal policy climate, both the call for increased health care privatization and
the demand for ever more public funding for acute health care services have serious implications
for the health rights of low income Canadians. Callsfor greater private health care spending,
including the demand for private health insurance in Chaoulli, represent a profound threat to

access by the poor to the health care services that are currently delivered within the framework
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of the Canada Health Act.®® Asthe evidence accepted by Justice Piché at trial outlined,
removing the ban on private health insurance will not only advantage those who are able to
purchase private insurance and care, but will also draw human and financial resources away
from, and erode public support for, the public system upon which poor people disproportionately
rely. A Canadian Medical Association Journa editorial following the Chaoulli decision
summarized the situation:

The shining ideal of equality in health care access has been protected to perhaps a

miracul ous degree by complex, pragmatic and provincially variable checks on the

growth of the private system. It isthis delicate balance that the Supreme Court

decision has made all the more unstable by enhancing the claim of the affluent to

afast-track to care.®
At the same time, public and stakeholder demands for more public spending on acute health care,
coupled with Canadian governments’ own deficit and tax cutting agendas, have provided a major
impetus for significant reductionsin social welfare spending across the country.® Ironically,
these program and funding cuts have occurred without consideration of their impact on the
physical and psychological health of those directly affected, or the broader social and economic
costs in terms of public health and health care spending.®® As Dr. Nuala Kenny has argued:

The goal of equity in health care requires that we think carefully about more than

just getting more money into acute care. It requires areflection on the

implications of the rising socia inequity in Canadian society and its implications

for health and well being. Without such areflection and under the pressures of

our dependence on scientific and technical fixes for moral questions of justice and

care, and the forces of privatization which privilege the haves over the have-nots,

we rgay reform an equitable health care system into a profoundly inequitable

7
one.

If Canadian governments respond to the Chaoulli decision in either of these ways: by opening up

the public health care system to more private funding as Québec and Alberta appear to be poised
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to do, or by indiscriminately increasing the amount of public spending on acute health care
delivery, the decision will definitely warrant the barrage of criticism it has attracted, in terms of

its ultimate health policy consequences quite apart from its more obvious doctrinal defects.®

It isimportant to note, however, that aternate responses to the Chaoulli case are also being
actively debated within both government and health policy research circles. Thereis no doubt
that Chaoulli has heightened what was already a serious and widespread preoccupation over
health care waiting timesin Canada. At trial, the Appellants painted a picture of a public health
care system in utter disarray. The Appellants experts provided gripping evidence of lack of
human and financial resources within the system, deteriorating hospitals and equipment, and
physicians' mounting frustration faced with their inability to provide effective and timely care.
On the specific issue of waiting times, however, the Appellants adduced little concrete evidence
beyond the testimony of their medical experts that health care delays were systemic and put

patients’ health and well-being at risk.*®

For their part, the Respondent Québec and Canadian governments focussed much of their
evidence in Chaoulli on the relative efficiency and equity of the Canadian single-payer system
relative to two-tier systems in other countries, primarily the American, and on the question of
what impact permitting private insurance and funding would have on the integrity of the
medicare system. On the specific issue of waiting times, the Respondents filed several expert
reports explaining that waiting listsin Canada are largely controlled by individual physicians or

hospitals, with little or no coordination between the two; that no systematic management of
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waiting lists are in place at the provincia or national levels; and that no general consensus exists
on appropriate treatment time benchmarks.” The dissenting Justicesin Chaoulli agreed with the
Respondents’ experts that: “the real picture concerning waiting listsin Canadais subject to
contradictory evidence and competing claims’.”* Nevertheless, the mgjority attributed the
problem of undue waiting times to the actions of government and, in particular, to the state’s

single payer monopoly.

As discussed above, the majority ignored the fact that the Appellants' own experts did not
endorse private funding as a solution to the wait time problem, and it also discounted the
evidence suggesting that private funding would in fact exacerbate the problem. Whatever the
available evidence in Chaoulli, the Respondents were unable to effectively address or rebut the
impression created by the Appellants, and shared by a growing number of Canadians, that
waiting times are the single most serious health care issue in Québec and Canada, and that
people are suffering and even dying in significant numbers on health care waiting lists. And, to
the extent Canadian governments have failed to take more immediate action on an issue which
has generated such a high level of public concern, they do bear significant responsibility for the

wait time problem, and for fixing it.

As the Romanow Commission’s Final Report noted, steps have already been taken to improve
wait time management in some provinces and in some treatment areas.”? In its application for a
stay of the mgjority’ s judgment in Chaoulli, the Attorney General of Québec placed considerable

emphasis on the measures the province planned to adopt to deal with wait times, including
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reforms at the primary care, regional and province-wide levels.” In its factum supporting
Québec’ s application for a stay, the Attorney General of Canada aso underscored the degree to
which new federal health funding was tied to wait-time reductions and related reporting
requirements.” More concerted government action on wait time management will be a direct
and potentially positive outcome of the Chaoulli decision. Thiswill be especidly true if efforts
to improve wait time management and to develop criteriato ensure that careisin fact rationed
based on greatest medical need, also address the real and perceived problem of queue jumping
based on socia status, if not on wealth. Such improvements to the current system will clearly be
of very real benefit to those Canadians for whom the majority’ s proposed remedy to wait times

in Chaoulli was worse than no solution at all.

Beyond the particular issue of waiting times, the Chaoulli case has also drawn attention to the
broader problem of creeping health care privatisation in Canada, and to the question of what
specific legidative and regulatory measures are necessary to combat it. In response to the
Chaoulli decision, the federal New Democratic Party put forward a series of proposed
amendments to the Federal-Provincial Fiscal Arrangements Act,” designed to prevent further
growth in private health care by means of more stringent conditions on federal health transfers to
the provinces. In particular, the NDP proposed that the Act be amended to prohibit the
provinces from using federal funds to subsidize private providers; to prohibit provinces from
allowing physicians delivering publicly funded care from also supplying private services, and to
require provinces to report twice-annually on the allocation of federal transfers to the public

system.”
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Federal Health Minister Ujjal Dosanjh responded to the NDP' s |egidative proposals by
launching a new “Canadian Public Health Care Protection Initiative” ’’ in which the government
announced that the “accessibility” criterion under section 12 of the Canada Health Act” would
henceforth be interpreted and applied as precluding “the practice of physicians providing the
same services on both a publicly insured and a privately paid basis.” The Minister also signalled
the government’ s intention to request the Health Council of Canada, together with Statistics
Canada and the Canadian Institute for Health Information, to “investigate and report on the
interface between public and private delivery of health carein Canada.” Preventing cost-shifting
and unfair subsidies between the public and private health care systems,” and better monitoring
and reporting of private funding and health care activity,?® have been identified by health
economists as key measures to mitigate the potential adverse impact of any dismantling of the
single-payer monopoly. Prohibiting physicians from engaging in dual-practice — that is, from
providing services in both the private and public systems, is a particularly important measure to
prevent “cream-skimming” and other harmful practiceslikely to result from the legalisation of
private insurance.®" Assuming it isimplemented, this proposed new federal initiative, including
the clarification of the Canada Health Act’s “accessibility” requirement in relation to dual-
practice, represents a concrete measure to further strengthen the single-payer system — one that

might not have occurred but for the heightened attention to the specific dynamics of health care

privatisation, generated by the Chaoulli decision.

In terms of the longer term impact of Chaoulli, what happens next in Québec will be of
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particular significance. Of special note are the recent interventions by the Groupe de réflexion
sur le systéme de santé du Québec, a group of prominent Québec physicians, legal and other
academics that has actively weighed into the debated surrounding the Charest government’s
response to the Chaoulli decision. Led by spokesperson and McGill law professor Marie-Claude
Prémont, the Groupe de réflexion has argued that the Chaoulli judgment has been misread by
academic and other commentators outside Québec, and that the Québec government isrelying on
asimilar misinterpretation of the ruling to promote its own privatisation agenda.®> What Justice
Deschamps and the other majority Justices struck down, according to the Groupe de réflexion,
was only the ban on private insurance for services delivered outside the public system by non-
participating physicians. In the Groupe de réflexion’s view:

The legal structure of Quebec’ s health care system establishes the complete

separation of medical practice between a publicly funded sector and a privately

funded one... This boundary is so central and so obvious that the appeal courts did

not have to repeat what the trial judge ... explained [as] the scope of the lawsuit

“The petitioners ask the court to grant them the possibility to purchase private

insurance so as to cover inherent costs of health care and hospitalization when

such services are provided by doctors who are not participating in Quebec’s public

healthcare system.” Furthermore, Justice Marie Deschamps ... stated explicitly ...

that she was in agreement with striking down the prohibition against private

insurance because, in any case, doctors may not practice on both sides of the fence

that separates the publicly and privately funded systems.®
In sum, according to the Groupe de réflexion, the Québec government’s proposal to allow
physicians to provide services in both the public and private systems, thereby violating existing
legislative prohibitions against dual-practice® that weren't at issue in Chaoulli, “is thus simply
contrary to the Supreme Court’s decision.”® Rather than promoting further health care

privatization, the Groupe de réflexion proposes that the Québec government adopt a series of

measures to reinforce the medicare system’s primary objective of guaranteeing universal access
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to high quality public health care. In particular, the Groupe de réflexion recommends that public
insurance coverage be provided for al medically required services, including diagnostic
services, whether or not hospital-based; that the current statutory prohibition on dual-practice be
maintained; that private fees be limited to the same level charged within the public system; that
public hospital facilities be reserved for use by physicians working in the public system; that the
current provincia cap on physicians earnings be lifted in order to encourage physicians to
remain within the public system; and that areliable and transparent waiting-list reporting process

be developed and put in place in the province.®®

Under the umbrella of the Coalition Solidarité Sant€, a coalition of Québec community and
labour groups has also launched a campaign to pressure the Québec government to respond to
the Chaoulli decision, not by allowing greater health care privatisation or by invoking the
Québec Charter’s notwithstanding clause, as the Parti Québécois has demanded,®” but rather by
strengthening the single-payer system in the province.®  Among the measures being discussed
by the Coalition is the entrenchment of an explicit right to health under the Québec Charter.
This follows upon a recommendation made by the Québec Human Rights Commission in its
twenty-fifth anniversary report on the Québec Charter in 2003.%° In particular, the Commission
recommended that Québec Charter guarantees relating to life, personal security and inviolability
be augmented by an express recognition of the right to health. In the Commission’s words:

Dans un contexte ou le viellissement de la population, les écarts entre riches et

pauvres et les contraintes budgétaires posent des défis nouveaux a un systeme de

santé par ailleurs en crise, la Commission estime que la reconnaissance du droit a

la santé pour tous ... représentera une avancée importante sur le plan de la
protection des droits de |a personne.®
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Were the Québec Charter to be amended, as the Commission proposes, to include an explicit
right to health, thiswould represent a major step forward for the legal recognition of this
fundamental social and economic right in Canada, as well awelcome repudiation of the majority
of the Supreme Court’s “thin and impoverished vision”®* of the Québec Charter and of the right

to health in Chaoulli.

V. Conclusion

In summary, at the political and health policy levels, the ultimate effects of the Chaoulli decision
remain to be seen. Asfor the probable impact of the decision on the future evolution of health
care rights under the Charter, thisis also a matter for some debate. Since the adoption of the
Charter, right to health claims brought forward under section 7 have fared relatively poorly
before the courts. Such claims have been described by governments, including by the
Respondents and other governments intervening in the Chaoulli case, as economic claims which,
by virtue of the Charter’ s legidative history, are beyond the ambit of section 7 review. Asthe
Attorney General of Québec argued in Chaoulli: “I’ article 7 ne peut garantir le droit a des
bénéfices additionnels de nature économique, méme s'ils ont un impact positif sur la qualité de
lavie et de la sécurité des individus.” %> For the most part, Canadian courts have agreed, and

have rejected the argument that the Charter protects individual health care rights on that basis™.

In contrast, Justice Piché held in Chaoulli that: “S'il n'y a pas d’ acces possible au systéme de

santé, ¢’ est illusoire de croire que les droits alavie et & la sécurité sont respectés.”** In
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upholding Justice Piché€ s judgment on this point, Justice Deschamps explicitly rejected the
traditional view of Charter health claims. Asshe put it: “Limits on access to health care can
infringe the right to personal inviolability. The prohibition cannot be characterized as an
infringement of an economic right.”% In fact, Justice Deschamps affirmed what can be read as a
positive obligation in relation to health care decision-making. As she asserted: “While the
government has the power to decide what measures to adopt, it cannot choose to do nothing in

the face of the violation of Québeckers right to security.”

The Court’ s decision in Chaoulli makes it clear that access to health care, and government
decision-making relating to such access, fall directly within section 7 of the Charter. This
explicit recognition of the constitutional status of a core social and economic right is, | would
argue, a positive development in Canadian Charter jurisprudence. AsLorne Sossin has
specul ated:

... the decision may yet have a surprisingly progressive influence on Charter

jurisprudence. By establishing the connection between deprivations of the basic

necessaries of life and fundamental rights, Chaoulli may well be the first step

through the doors |eft open in Irwin Toy and Gosselin ... If state obligations to

those in need are not foreclosed under the Constitution ... thenit is hard to

imagine more compelling settings for elaborating such obligations than in the

basic need for health care and sustenance of those dependent on state support.”’
For its part, the minority in Chaoulli explicitly reaffirmed that the right to liberty under section 7
of the Charter does not include either freedom to contract for private medical insurance or
freedom to deliver health care in a private context.®® The minority did agree with Justice Piché

and with the majority that: “the current state of the Québec health system, linked to the

prohibition against health insurance for insured services, is capable, at |east in the cases of some
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individuals on some occasions, of putting at risk their life or security of the person.”* Unlike
the magjority of the Court, however, the dissenting Justices factored in considerations of
substantive equality in assessing whether Québec’ s ban on private insurance was in accordance
with section 7 principles of fundamental justice. In the minority’s view:

... we agree with the conclusion of the trial judge and the Quebec Court of Appedl

that in light of the legislative objectives of the Canada Health Act it is not

“arbitrary” for Quebec to discourage the growth of private sector health care.

Prohibition of private health insuranceis directly related to Quebec interest in

promoting a need-based system and in ensuring its viability and efficiency.'®
As noted earlier, the dissenting Justices also reiterated former Chief Justice Dickson’s caution
“that the Charter should not become an instrument to be used by the wealthy to ‘roll back’ the
benefits of alegislative scheme that helps the poorer members of society.”*®* They reminded the
majority that “the impugned provisions were part of a system which is mindful and protective of

the interests of all, not only of some.”*%

While this view of the Charter was shared only by the minority in Chaoulli, it represents an
explicit and critical acknowledgement of the need to ensure that any newly minted Charter rights
to health benefit the most, and not just the least, disadvantaged members of Canadian society.
Will such a conception of the right to health ultimately prevail in Canadian Charter case law?
Some would say no. Allan Hutchinson, for example, reads in the Chaoulli judgment an end to
all Charter illusions, or delusions. As he argues:

The dream —for that was what it was — of the Charter of Rights as something that

would be interpreted generously to protect and advance the interests of ordinary

Canadians is revealed as little more than, well, a dream and a fantastical one at

that ... Any notion of the public or social good has been eclipsed by a privatised
vision of socia justice in which the privileges of the haves hold the have-nots
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hostage to their own economic freedom ... In terms of winners and losers, it can

now be safely concluded that we have managed to craft for ourselves (or, at least,

the courts and its apol ogists have) a screwed up constitution.'®
Inasimilar vein, Andrew Petter affirmsthat: “In rising to new heights of judicia activism, the
Supreme Court of Canadain Chaoulli has exposed the depth of the Charter’ s regressive vision

of rights.” 1%

Asthefirst two sections of my paper describe, an assessment of the majority decision in
Chaoulli in terms of its contributions to accountability and substantive equality in health care
decision-making, most especially from the perspective of the “have-nots’, certainly bears out
these criticisms. The majority in Chaoulli was irresponsible and cavalier in its treatment of the
evidence in the case, and it embraced a remedy which, as Colleen Flood has characterized it,
promoted the rights of some by worsening the rights of many others.’® The majority in Chaoulli
adopted a very narrow definition of the right to health — one which, as | argue above, is
profoundly discriminatory and disregardful of international human rights norms. As Sujit
Choudhry has aptly commented: “It isimpossible to say whether a class bias, unconscious or

otherwiseis at work. But, asthey say in politics, the optics are bad.” *®

Those who agree that Charter adjudication “to make a silk purse of social justice out of the pig’s

ear of the Charter ... isina‘critical condition’ and, more to the point, is not worth saving”**’ ¢

an
certainly rest on their “I told you so”s.'® Asfor the rest of us— those of uswho remain
unwilling to concede that the Supreme Court’s Charter wrongs must of necessity be conflated

with Charter rights, there is always comfort to be taken in my Irish grandmother’ s adage:
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“giving adviceis easier, but picking up a shovel works better.”
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